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§36.212

(c) If the 2010 Standards reduce the
technical requirements or the number
of required accessible elements below
the number required by the 1991 Stand-
ards, the technical requirements or the
number of accessible elements in a fa-
cility subject to this part may be re-
duced in accordance with the require-
ments of the 2010 Standards.

[Order No. 1513-91, 56 FR 35592, July 26, 1991,
as amended by AG Order No. 3181-2010, 756 FR
56251, Sept. 15, 2010]

§36.212 Insurance.

(a) This part shall not be construed
to prohibit or restrict—

(1) An insurer, hospital or medical
service company, health maintenance
organization, or any agent, or entity
that administers benefit plans, or simi-
lar organizations from underwriting
risks, classifying risks, or admin-
istering such risks that are based on or
not inconsistent with State law; or

(2) A person or organization covered
by this part from establishing, spon-
soring, observing or administering the
terms of a bona fide benefit plan that
are based on underwriting risks,
classifying risks, or administering such
risks that are based on or not incon-
sistent with State law; or

(3) A person or organization covered
by this part from establishing, spon-
soring, observing or administering the
terms of a bona fide benefit plan that is
not subject to State laws that regulate
insurance.

(b) Paragraphs (a) (1), (2), and (3) of
this section shall not be used as a sub-
terfuge to evade the purposes of the
Act or this part.

(c) A public accommodation shall not
refuse to serve an individual with a dis-
ability because its insurance company
conditions coverage or rates on the ab-
sence of individuals with disabilities.

§36.213 Relationship of subpart B to
subparts C and D of this part.

Subpart B of this part sets forth the
general principles of nondiscrimination
applicable to all entities subject to this
part. Subparts C and D of this part pro-
vide guidance on the application of the
statute to specific situations. The spe-
cific provisions, including the limita-
tions on those provisions, control over
the general provisions in cir-
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cumstances where both specific and
general provisions apply.

§§36.214-36.299 [Reserved]

Subpart C—Specific Requirements

§36.301 Eligibility criteria.

(a) General. A public accommodation
shall not impose or apply eligibility
criteria that screen out or tend to
screen out an individual with a dis-
ability or any class of individuals with
disabilities from fully and equally en-
joying any goods, services, facilities,
privileges, advantages, or accommoda-
tions, unless such criteria can be
shown to be necessary for the provision
of the goods, services, facilities, privi-
leges, advantages, or accommodations
being offered.

(b) Safety. A public accommodation
may impose legitimate safety require-
ments that are necessary for safe oper-
ation. Safety requirements must be
based on actual risks and not on mere
speculation, stereotypes, or generaliza-
tions about individuals with disabil-
ities.

(c) Charges. A public accommodation
may not impose a surcharge on a par-
ticular individual with a disability or
any group of individuals with disabil-
ities to cover the costs of measures,
such as the provision of auxiliary aids,
barrier removal, alternatives to barrier
removal, and reasonable modifications
in policies, practices, or procedures,
that are required to provide that indi-
vidual or group with the nondiscrim-
inatory treatment required by the Act
or this part.

§36.302 Modifications in policies, prac-
tices, or procedures.

(a) General. A public accommodation
shall make reasonable modifications in
policies, practices, or procedures, when
the modifications are necessary to af-
ford goods, services, facilities, privi-
leges, advantages, or accommodations
to individuals with disabilities, unless
the public accommodation can dem-
onstrate that making the modifica-
tions would fundamentally alter the
nature of the goods, services, facilities,
privileges, advantages, or accommoda-
tions.
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(b) Specialties—(1) General. A public
accommodation may refer an indi-
vidual with a disability to another pub-
lic accommodation, if that individual
is seeking, or requires, treatment or
services outside of the referring public
accommodation’s area of specializa-
tion, and if, in the normal course of its
operations, the referring public accom-
modation would make a similar refer-
ral for an individual without a dis-
ability who seeks or requires the same
treatment or services.

(2) Ilustration—medical specialties. A
health care provider may refer an indi-
vidual with a disability to another pro-
vider, if that individual is seeking, or
requires, treatment or services outside
of the referring provider’s area of spe-
cialization, and if the referring pro-
vider would make a similar referral for
an individual without a disability who
seeks or requires the same treatment
or services. A physician who specializes
in treating only a particular condition
cannot refuse to treat an individual
with a disability for that condition,
but is not required to treat the indi-
vidual for a different condition.

(c) Service animals—(1) General. Gen-
erally, a public accommodation shall
modify policies, practices, or proce-
dures to permit the use of a service
animal by an individual with a dis-
ability.

(2) Ezxceptions. A public accommoda-
tion may ask an individual with a dis-
ability to remove a service animal
from the premises if:

(i) The animal is out of control and
the animal’s handler does not take ef-
fective action to control it; or

(ii) The animal is not housebroken.

(3) If an animal is properly excluded. If
a public accommodation properly ex-
cludes a service animal under
§36.302(c)(2), it shall give the individual
with a disability the opportunity to ob-
tain goods, services, and accommoda-
tions without having the service ani-
mal on the premises.

(4) Animal under handler’s control. A
service animal shall be under the con-
trol of its handler. A service animal
shall have a harness, leash, or other
tether, unless either the handler is un-
able because of a disability to use a
harness, leash, or other tether, or the
use of a harness, leash, or other tether
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would interfere with the service ani-
mal’s safe, effective performance of
work or tasks, in which case the serv-
ice animal must be otherwise under the
handler’s control (e.g., voice control,
signals, or other effective means).

(6) Care or supervision. A public ac-
commodation is not responsible for the
care or supervision of a service animal.

(6) Inquiries. A public accommodation
shall not ask about the nature or ex-
tent of a person’s disability, but may
make two inquiries to determine
whether an animal qualifies as a serv-
ice animal. A public accommodation
may ask if the animal is required be-
cause of a disability and what work or
task the animal has been trained to
perform. A public accommodation shall
not require documentation, such as
proof that the animal has been cer-
tified, trained, or licensed as a service
animal. Generally, a public accommo-
dation may not make these inquiries
about a service animal when it is read-
ily apparent that an animal is trained
to do work or perform tasks for an in-
dividual with a disability (e.g., the dog
is observed guiding an individual who
is blind or has low vision, pulling a per-
son’s wheelchair, or providing assist-
ance with stability or balance to an in-
dividual with an observable mobility
disability).

(T) Access to areas of a public accommo-
dation. Individuals with disabilities
shall be permitted to be accompanied
by their service animals in all areas of
a place of public accommodation where
members of the public, program par-
ticipants, clients, customers, patrons,
or invitees, as relevant, are allowed to
go.

(8) Surcharges. A public accommoda-
tion shall not ask or require an indi-
vidual with a disability to pay a sur-
charge, even if people accompanied by
pets are required to pay fees, or to
comply with other requirements gen-
erally not applicable to people without
pets. If a public accommodation nor-
mally charges individuals for the dam-
age they cause, an individual with a
disability may be charged for damage
caused by his or her service animal.

(9) Miniature horses. (i) A public ac-
commodation shall make reasonable
modifications in policies, practices, or

697



§36.302

procedures to permit the use of a mini-
ature horse by an individual with a dis-
ability if the miniature horse has been
individually trained to do work or per-
form tasks for the benefit of the indi-
vidual with a disability.

(ii) Assessment factors. In determining
whether reasonable modifications in
policies, practices, or procedures can
be made to allow a miniature horse
into a specific facility, a public accom-
modation shall consider—

(A) The type, size, and weight of the
miniature horse and whether the facil-
ity can accommodate these features;

(B) Whether the handler has suffi-
cient control of the miniature horse;

(C) Whether the miniature horse is
housebroken; and

(D) Whether the miniature horse’s
presence in a specific facility com-
promises legitimate safety require-
ments that are necessary for safe oper-
ation.

(iii) Other requirements. Sections
36.302(c)(3) through (c¢)(8), which apply
to service animals, shall also apply to
miniature horses.

(d) Check-out aisles. A store with
check-out aisles shall ensure that an
adequate number of accessible check-
out aisles are kept open during store
hours, or shall otherwise modify its
policies and practices, in order to en-
sure that an equivalent level of conven-
ient service is provided to individuals
with disabilities as is provided to oth-
ers. If only one check-out aisle is ac-
cessible, and it is generally used for ex-
press service, one way of providing
equivalent service is to allow persons
with mobility impairments to make all
their purchases at that aisle.

(e)(1) Reservations made by places of
lodging. A public accommodation that
owns, leases (or leases to), or operates
a place of lodging shall, with respect to
reservations made by any means, in-
cluding by telephone, in-person, or
through a third party—

(i) Modify its policies, practices, or
procedures to ensure that individuals
with disabilities can make reservations
for accessible guest rooms during the
same hours and in the same manner as
individuals who do not need accessible
rooms;

(ii) Identify and describe accessible
features in the hotels and guest rooms
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offered through its reservations service
in enough detail to reasonably permit
individuals with disabilities to assess
independently whether a given hotel or
guest room meets his or her accessi-
bility needs;

(iii) Ensure that accessible guest
rooms are held for use by individuals
with disabilities until all other guest
rooms of that type have been rented
and the accessible room requested is
the only remaining room of that type;

(iv) Reserve, upon request, accessible
guest rooms or specific types of guest
rooms and ensure that the guest rooms
requested are blocked and removed
from all reservations systems; and

(v) Guarantee that the specific acces-
sible guest room reserved through its
reservations service is held for the re-
serving customer, regardless of wheth-
er a specific room is held in response to
reservations made by others.

(2) Exception. The requirements in
paragraphs (iii), (iv), and (v) of this
section do not apply to reservations for
individual guest rooms or other units
not owned or substantially controlled
by the entity that owns, leases, or op-
erates the overall facility.

(3) Compliance date. The requirements
in this section will apply to reserva-
tions made on or after March 15, 2012.

(f) Ticketing. (1)(i) For the purposes of
this section, ‘“‘accessible seating” is de-
fined as wheelchair spaces and com-
panion seats that comply with sections
221 and 802 of the 2010 Standards along
with any other seats required to be of-
fered for sale to the individual with a
disability pursuant to paragraph (4) of
this section.

(ii) Ticket sales. A public accommoda-
tion that sells tickets for a single
event or series of events shall modify
its policies, practices, or procedures to
ensure that individuals with disabil-
ities have an equal opportunity to pur-
chase tickets for accessible seating—

(A) During the same hours;

(B) During the same stages of ticket
sales, including, but not limited to,
pre-sales, promotions, lotteries, wait-
lists, and general sales;

(C) Through the same methods of dis-
tribution;

(D) In the same types and numbers of
ticketing sales outlets, including tele-
phone service, in-person ticket sales at
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the facility, or third-party ticketing
services, as other patrons; and

(E) Under the same terms and condi-
tions as other tickets sold for the same
event or series of events.

(2) Identification of available accessible
seating. A public accommodation that
sells or distributes tickets for a single
event or series of events shall, upon in-
quiry—

(i) Inform individuals with disabil-
ities, their companions, and third par-
ties purchasing tickets for accessible
seating on behalf of individuals with
disabilities of the locations of all
unsold or otherwise available acces-
sible seating for any ticketed event or
events at the facility;

(ii) Identify and describe the features
of available accessible seating in
enough detail to reasonably permit an
individual with a disability to assess
independently whether a given acces-
sible seating location meets his or her
accessibility needs; and

(iii) Provide materials, such as seat-
ing maps, plans, brochures, pricing
charts, or other information, that iden-
tify accessible seating and information
relevant thereto with the same text or
visual representations as other seats, if
such materials are provided to the gen-
eral public.

(3) Ticket prices. The price of tickets
for accessible seating for a single event
or series of events shall not be set
higher than the price for other tickets
in the same seating section for the
same event or series of events. Tickets
for accessible seating must be made
available at all price levels for every
event or series of events. If tickets for
accessible seating at a particular price
level cannot be provided because bar-
rier removal in an existing facility is
not readily achievable, then the per-
centage of tickets for accessible seat-
ing that should have been available at
that price level but for the barriers (de-
termined by the ratio of the total num-
ber of tickets at that price level to the
total number of tickets in the assem-
bly area) shall be offered for purchase,
at that price level, in a nearby or simi-
lar accessible location.

(4) Purchasing multiple tickets. (1) Gen-
eral. For each ticket for a wheelchair
space purchased by an individual with
a disability or a third-party purchasing
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such a ticket at his or her request, a
public accommodation shall make
available for purchase three additional
tickets for seats in the same row that
are contiguous with the wheelchair
space, provided that at the time of pur-
chase there are three such seats avail-
able. A public accommodation is not
required to provide more than three
contiguous seats for each wheelchair
space. Such seats may include wheel-
chair spaces.

(ii) Insufficient additional contiguous
seats available. If patrons are allowed to
purchase at least four tickets, and
there are fewer than three such addi-
tional contiguous seat tickets avail-
able for purchase, a public accommoda-
tion shall offer the next highest num-
ber of such seat tickets available for
purchase and shall make up the dif-
ference by offering tickets for sale for
seats that are as close as possible to
the accessible seats.

(iii) Sales limited to fewer than four
tickets. If a public accommodation lim-
its sales of tickets to fewer than four
seats per patron, then the public ac-
commodation is only obligated to offer
as many seats to patrons with disabil-
ities, including the ticket for the
wheelchair space, as it would offer to
patrons without disabilities.

(iv) Maximum number of tickets patrons
may purchase exceeds four. If patrons
are allowed to purchase more than four
tickets, a public accommodation shall
allow patrons with disabilities to pur-
chase up to the same number of tick-
ets, including the ticket for the wheel-
chair space.

(v) Group sales. If a group includes
one or more individuals who need to
use accessible seating because of a mo-
bility disability or because their dis-
ability requires the use of the acces-
sible features that are provided in ac-
cessible seating, the group shall be
placed in a seating area with accessible
seating so that, if possible, the group
can sit together. If it is necessary to
divide the group, it should be divided
so that the individuals in the group
who use wheelchairs are not isolated
from their group.

(5) Hold and release of tickets for acces-
sible seating. (i) Tickets for accessible
seating may be released for sale in certain
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limited circumstances. A public accom-
modation may release unsold tickets
for accessible seating for sale to indi-
viduals without disabilities for their
own use for a single event or series of
events only under the following cir-
cumstances—

(A) When all non-accessible tickets
(excluding luxury boxes, club boxes, or
suites) have been sold;

(B) When all non-accessible tickets in
a designated seating area have been
sold and the tickets for accessible seat-
ing are being released in the same des-
ignated area; or

(C) When all non-accessible tickets in
a designated price category have been
sold and the tickets for accessible seat-
ing are being released within the same
designated price category.

(ii) No requirement to release accessible
tickets. Nothing in this paragraph re-
quires a facility to release tickets for
accessible seating to individuals with-
out disabilities for their own use.

(iii) Release of series-of-events tickets
on a series-of-events basis. (A) Series-of-
events tickets sell-out when no ownership
rights are attached. When series-of-
events tickets are sold out and a public
accommodation releases and sells ac-
cessible seating to individuals without
disabilities for a series of events, the
public accommodation shall establish a
process that prevents the automatic re-
assignment of the accessible seating to
such ticket holders for future seasons,
future years, or future series, so that
individuals with disabilities who re-
quire the features of accessible seating
and who become newly eligible to pur-
chase tickets when these series-of-
events tickets are available for pur-
chase have an opportunity to do so.

(B) Series-of-events tickets when owner-
ship rights are attached. When series-of-
events tickets with an ownership right
in accessible seating areas are forfeited
or otherwise returned to a public ac-
commodation, the public accommoda-
tion shall make reasonable modifica-
tions in its policies, practices, or pro-
cedures to afford individuals with mo-
bility disabilities or individuals with
disabilities that require the features of
accessible seating an opportunity to
purchase such tickets in accessible
seating areas.
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(6) Ticket transfer. Individuals with
disabilities who hold tickets for acces-
sible seating shall be permitted to
transfer tickets to third parties under
the same terms and conditions and to
the same extent as other spectators
holding the same type of tickets,
whether they are for a single event or
series of events.

(7) Secondary ticket market. (i) A pub-
lic accommodation shall modify its
policies, practices, or procedures to en-
sure that an individual with a dis-
ability may use a ticket acquired in
the secondary ticket market under the
same terms and conditions as other in-
dividuals who hold a ticket acquired in
the secondary ticket market for the
same event or series of events.

(ii) If an individual with a disability
acquires a ticket or series of tickets to
an inaccessible seat through the sec-
ondary market, a public accommoda-
tion shall make reasonable modifica-
tions to its policies, practices, or pro-
cedures to allow the individual to ex-
change his ticket for one to an acces-
sible seat in a comparable location if
accessible seating is vacant at the time
the individual presents the ticket to
the public accommodation.

(8) Prevention of fraud in purchase of
tickets for accessible seating. A public ac-
commodation may not require proof of
disability, including, for example, a
doctor’s note, before selling tickets for
accessible seating.

(1) Single-event tickets. For the sale of
single-event tickets, it is permissible
to inquire whether the individual pur-
chasing the tickets for accessible seat-
ing has a mobility disability or a dis-
ability that requires the use of the ac-
cessible features that are provided in
accessible seating, or is purchasing the
tickets for an individual who has a mo-
bility disability or a disability that re-
quires the use of the accessible features
that are provided in the accessible
seating.

(ii) Series-of-events tickets. For series-
of-events tickets, it is permissible to
ask the individual purchasing the tick-
ets for accessible seating to attest in
writing that the accessible seating is
for a person who has a mobility dis-
ability or a disability that requires the
use of the accessible features that are
provided in the accessible seating.
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(iii) Investigation of fraud. A public
accommodation may investigate the
potential misuse of accessible seating
where there is good cause to believe
that such seating has been purchased
fraudulently.

[Order No. 1513-91, 56 FR 35592, July 26, 1991,
as amended by AG Order No. 3181-2010, 75 FR
56251, Sept. 15, 2010; 76 FR 13287, Mar. 11, 2011]

§36.303 Auxiliary aids and services.

(a) General. A public accommodation
shall take those steps that may be nec-
essary to ensure that no individual
with a disability is excluded, denied
services, segregated or otherwise treat-
ed differently than other individuals
because of the absence of auxiliary aids
and services, unless the public accom-
modation can demonstrate that taking
those steps would fundamentally alter
the nature of the goods, services, facili-
ties, privileges, advantages, or accom-
modations being offered or would re-
sult in an undue burden, i.e., signifi-
cant difficulty or expense.

(b) Examples. The term
aids and services’’ includes—

(1) Qualified interpreters on-site or
through video remote interpreting
(VRI) services; notetakers; real-time
computer-aided transcription services;
written materials; exchange of written
notes; telephone handset amplifiers; as-
sistive listening devices; assistive lis-
tening systems; telephones compatible
with hearing aids; closed caption de-
coders; open and closed captioning, in-
cluding real-time captioning; voice,
text, and video-based telecommuni-
cations products and systems, includ-

“‘auxiliary

ing text telephones (TTYs),
videophones, and captioned telephones,
or equally effective telecommuni-

cations devices; videotext displays; ac-
cessible electronic and information
technology; or other effective methods
of making aurally delivered informa-
tion available to individuals who are
deaf or hard of hearing;

(2) Qualified readers; taped texts;
audio recordings; Brailled materials
and displays; screen reader software;
magnification software; optical read-
ers; secondary auditory programs
(SAP); large print materials; accessible
electronic and information technology;
or other effective methods of making
visually delivered materials available
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to individuals who are blind or have
low vision;

(3) Acquisition or modification of
equipment or devices; and

(4) Other similar services and ac-
tions.

(c) Effective communication.

(1) A public accommodation shall fur-
nish appropriate auxiliary aids and
services where necessary to ensure ef-
fective communication with individ-
uals with disabilities. This includes an
obligation to provide effective commu-
nication to companions who are indi-
viduals with disabilities.

(i) For purposes of this section,
‘“‘companion’ means a family member,
friend, or associate of an individual
seeking access to, or participating in,
the goods, services, facilities, privi-
leges, advantages, or accommodations
of a public accommodation, who, along
with such individual, is an appropriate
person with whom the public accommo-
dation should communicate.

(ii) The type of auxiliary aid or serv-
ice necessary to ensure effective com-
munication will vary in accordance
with the method of communication
used by the individual; the nature,
length, and complexity of the commu-
nication involved; and the context in
which the communication is taking
place. A public accommodation should
consult with individuals with disabil-
ities whenever possible to determine
what type of auxiliary aid is needed to
ensure effective communication, but
the ultimate decision as to what meas-
ures to take rests with the public ac-
commodation, provided that the meth-
od chosen results in effective commu-
nication. In order to be effective, auxil-
iary aids and services must be provided
in accessible formats, in a timely man-
ner, and in such a way as to protect the
privacy and independence of the indi-
vidual with a disability.

(2) A public accommodation shall not
require an individual with a disability
to bring another individual to interpret
for him or her.

(3) A public accommodation shall not
rely on an adult accompanying an indi-
vidual with a disability to interpret or
facilitate communication, except—

(i) In an emergency involving an im-
minent threat to the safety or welfare
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